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H L W 3great labour...continued for several days together, is in most men naturally

followed by a great desire of relaxation, which if not restrained by force or by
some strong necessity, is almost irresistible. It is the call of nature, which re-
quires to be relieved.... If it is not complied with, the consequences are often
dangerous, and sometimes fatal, and such as almost always, sooner or later, bring
on the peculiar infirmity of the trade. If masters would always listen to the dic-
tates of reason and humanity, they have frequently occasion rather to moderate,
than to animate the application of many of their workmen.

Adam Smith, An Inquiry into the Nature and Causes ofthe Wealth of Nations
82 (1937 [1776])

But the workingman misunderstands his own interests as well as his own
rights, if he conceives that because his right has a natural priority to that of
capital, he can invoke legislation to interfere in the bargain between him and the
capitalist.... The legislature cannot take the first step in this direction, without
so far subverting the right of individual property, and establishing communism....
As between adult parties, this stepping in to say by statute how many hours a day
the laborer shall work, means nothing in his favor, unless it means that he shall
get more for less, or that the law shall make a better bargain for him than he can
make for himself.

Report ofthe Special Commission on the Hours of Labor,
and the Condition and Prospects ofthe Industrial Classes 29, 31
([Mass.] House No. 98, 1866)
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Preface

The Autocratically Flexible Workplace: A History ofOvertime Regulation in
the United States complements, but does not supersede, the author's “Moments
Are the Elements of ProfitOvertime and the Deregulation of Working Hours
Under the Fair Labor Standards Act (2000). The two books differ in four major
respects. First, chapters 2, 3, and 4 of the earlier book, which deal with special-
ized aspects of the FLSA (the exclusion from an entitlement to premium over-
time compensation of executive employees, of workers engaged in so-called pre-
liminary and post-liminary work activities as a result of the Portal-to-Portal Act
of 1947, and of employees of small firms) and comprise about two-thirds of that
book, have been entirely omitted. Second, the history of overtime regulation,
which takes up the first chapter of the earlier book, has been expanded from about
200 to 475 pages. About 60 percent of the new material encompasses extended
explorations of the heretofore hidden histories of the fates of Montana’s consti-
tutionalization of the eight-hour day in 1936 (Chapter 6) and Pennsylvania’s 44-
hour week law of 1937 (Chapter 7)—the closest encounter with a generally ap-
plicable prohibition of overtime work the United States has ever known—as well
as the comparative analysis of the transformative dilution of Ontario’s Employ-
ment Standards Act (Chapter 17). As a result, whereas four-fifths of “Moments
Are the Elements of Profit" is devoted to the FLSA, that regime takes up only
one-fourth of The Autocratically Flexible Workplace, which is less of a special-
ist’s and labor lawyer’s book and more of a social and labor history. Third, three-
fifths of the remaining chapters have been supplemented with additional histori-
cal material and updates of the most recent statutory and judicial developments;
in particular Chapters 1-4, 8, 14-16, and 18 have been significantly revised and
expanded. Only Chapter 5, on Alaska’s eight-hour law, and Chapters 9-13, deal-
ing with the legislative, administrative, and judicial evolution of the Fair Labor
Standards Act from the day it went into effect in 1938 until its first significant
postwar amendments in 1949, remain substantively largely unchanged, though
they too have undergone revision; they have been retained for the sake of the
continuity of the analysis. Finally, a comprehensive bibliography has been added.
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